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69(3T).—^ 311^ ^ 'C^nWI^ 

M<wRid fipm wrr tr¬ 


am^ 


^ WtcT, ■??cHr, % 

37^^ 103 % (1) % 3T#r fFt?T fe, ^ ('?fl^ ■^WT) 71^ ^ 

^ ^ JIT cirfe 24 'Rt 4, 2006 ^ 4irxj=6l TR^cf ^ nf I; 


3ltT ^ WR ftRlT % ?ft Vm 1% ^ Rte w4 WWril % 

'WiictiM % ?Fm WW RITcr RRT % feq ^1^ WRT, WIT % 3TERT ^ VTm 

m 3Tk 3T#r % ItTR 1^ wi?T eott nt ^ hot 

^OTT ^TT; 

4t Tl^qfir ST7I % 3RP^-103 % T35 (2) % 31#T wte 31 tiM, 2006 % 
W SITT w ^ ■cf ft#5Fr STPftTT Rot?! % 
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102 % ^ (1) % (^) % ^ TKFT ^ 

^ ^ Hil t; 

3^[T ^ ^ t eit VlYT fe ^ 1 2000 10 few, 

2004 fen wi?T, WHT % nn nn fei m fe 13-5-2004 ^ 

% ^ ^ few % WET, WT fer WET TR fefeffe, 1993 fe WT 32(5) % 

% 3TJHR WT fe?T fen WTTT, TTfRT % ^ nn ffe ^ W R; 

3^ fefer fetn ^ 3nRt m (Hnfe wr) I fe few fefen ^ w 
^ nfe fe fe fefefe fefer ^ w, fe fe WR R 4 ^ few - fefer ^ 
wnn t fe few fe few % 37fen 103 % fe (i) % afe- Twfe % WR wnr 

fet R wm t fe few ^fenr fefen w^ fe fe t; 

3nT:, W, 3Tro Ho fe 3^^ HaTTH, HlTcf HT W 3lffefefe t ^ 

eft few fe fe few fefe few % 3wfe 103 ftRiH (1) % 3fe wfe fe fe 

^1 


10 wfe, 2007. 


wi cm 


[cfTf. TT=g- no26(40)/2006-f4.11]’ 
■31. w 3 TTcTR 3TE 


^TRH IWSTT 3TtW 

2006 ^ ffel Wen 34 

[few ^ 3lfeH 103(2) ^ 3lfeT Tifel ^ jfe] 

ffe: few ^ 3r5fe io 2 (i)(fe ^ 3 tW eft fei fe fewi wn nft 
aifeffe fern I 
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5? 

^ ^ yic^qf^ ^ ^ 103(2) ^ 3T£ft^ cn^ 31 2000 

^ xTcf> prt?T t 'l^r^ ^ Pi4^H * 3rRfm ^ ^ ^ ^ t w ^ 

^ 3rj^^ 102(l)(^) ^ 3T#^ dW'M^T ^ 'tic<'W fd^ 

^ ^ f STSTcTT I ’ . 

2. , vdq>i1<^ # ^fenef q-ciNd, wn. ^ 'ii's^nfci 

^ ■'^if^yiH ^ 103(1) 3T#T rTpte 24 2006 ^ W 

4 3rj3^ 102 (l)(^) ^ 1%F, dW>tf^ 

lOT ^ 3fT£}R ^ vdOli-ll W t 1% ^ f^TciT , ^^TcRTT W 

3r?2r^ -ift t 1 ^ W2R[ ^ srjfiR ctf^Rrm ^ ^ ^ 

^ ^Rh efwr w ^ w w ^ f^iw q-cir^, w=tt ^ stsej^t ^ ^ 

9TT sfk ^ 31^ ^ W^ IRT ?f^ ^ ^ viH^Vl f^qi 

2JT i 3{[^Rck1 Mdl^cl, W3T 3lf^tef# ^ 

5IRT2S ^ q'tiTO ^ 3iHraT ^ ^ ^ 10.07.2004 ^ wetkw ^ 

3jt7 10.7.2004 3jk 10.9.2004 1^ WJcT ^ ^miPRT |c^PIT SH I ^ ^ 

A ^ ^ 3?f!rf^ ^3^ wmm ^ ^ ^ 

• ^ I cRJTf^. ^iftcbl ^r ^ ^ ^ W 37^ ^ 

Rr^fer ^ cnto ^ 1%^ wjn 3jk n ^ ^ ^ fMt ‘Hm’ 

^ >d<if^ ^fNt ^ cf)!^ ’3edR5 I 

3. 3?f^rg>RRT W ^ cfT^ ^ ^ 3?f^^ra?RRT ^ ^ ^ I^ROT 

' t 3(91^ ^ ^ ujlTcPT^ 3f5^ 103(l) ^ 3I#T^M ^iRld^l c^ W ^ 

c^ 1^ PRriw.t cpjtf^ ^ WT cpT ^ 3fr^ 

^ wr 'H'^chlx* ^ 3T#T Cj^ ^ X|^’ qm ^ ^ ^ 

^ ^ PR^ wRf t, ^ 3 p5Pt yi^^qPr ^ srPmnPm 

^ 3Rrf^ 3TT% t I ^ illRicbf # PTcP WIcT. ^^PPfT ^ 3T92iaT ^ ^ ^ ^TRl^ ^ 
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^ ^ 5TT, ^ ^ ^ 

\E( 3 ??^# ^ P l ^[^ ^ ?rr^ ^ RlPl 1 ^ ^ 2 TT ^ 2 T ^ ^ 

cf^ ter ^ te 102(1)(^) ^ sra^iftef ^ ^ ^ 

Cf^ XT^ £(RUT 37^^ cfj^ ^ f^ I 

4 . ^ ^ ^ eft elite ^(WT^ cf^ 3 ik ^ ^ ^ ^ ^ 

ti tefi, tern ^ ^nen ^ w?nn nt te^ nnnte 3 tm te nn 
teRTEn ter I d^j ' >B R, ^sn nrnn ^fr^tr ^ nrrto 2.8.2006 te 17.10.2006 ^ 
te €tRT nn 3TRr0t Pi^te ^ cn%i nte ^ ^ ^TRte 3R^ ■ 

eT^n nnsT ^ 3TRte> Pi^f^, ^;Pi^[^, Pi^l^ ^ te^H te n^rn?[cRft 

xsTTten, te #, te ste/terpn ^ 3tet te ^ te 

3^5^?! ter sn ! 

5. viui 3te nEHi ^ te;i 27.10.2006 ^ ste sn^ trjJ^ ter 11 % 

^ ten nwm, nrcFn ^ nrtet gRi 1 te, 2000 nft fterr wtt c^ 

^fezrar ^ nn" nn tette ter w sn i ^iRnnn ^ ^ niHcte ^ t 3 ^^ n^rro 

nM 3fk WT WTR SfteRRf, 1993 ^ 32(l) ^ ^Meisfi ^ -tete 

nn" t I ten Mrjinn ^ nK^ 3te tete ^ ttpt Mnrnn ^ ncieiKisfl ^ tette 
te te f te nRisft xM n^ nn tette ter w sn 'nsn wr ^ 

X 3 ^ nn Pi^cki Iter nzn ^n i artefter nmn nRnnn ^ ^ wnnn^ ^ 
nRTsff 01.03.2000 % 10.9.2004 OT ten Mnind, wnr ^ sr^^raj n^ ^nn^ ^ tft 
sn te wnKT "n^ 13.05.2004 ^ ^rk c^ ^ ^ tette ten nnr sn, 

V 

x^Rjsft nR^ nrte ften nmnn, nmn srsnar nn nn n^i 3tei nmnn tm te" nm 
TZRTR teten, 1993 ^nn 32 ( 5 ) ^ ^nnefr srpR ten ^ nnr I 

6 . ^ 3nnR ^ 3nnn t te nmsff ^ te nn nR n?T m ten^ te nn ten 
lixjind ^ ndte nRT Pi elite ten nnr sn n te nnnR nRi Prattef ten nn sn 1 
n?nnn nn 3nn2ft ^ teRTHi nnw c^ nnr ^ nne^ Ptenn c^ ^ ^ nrte sn te 
nte nnn nn nRn nte §n teRm nr Prate enn ^ i ^ nnn? tet itri ncrai 
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3T?^ '^f^ ^ Pi4xj»i-Tj4 ^ pR^^TT ^ TOT t" I 

^ ^r 1^ wrzm ^ stezist ^ ^ ^ ^ ^ 1%^ ^ 

^{ | [^chl ^ "W t, ^ ^ 2004 ^ ^ ^ ^ ^ ^ 

i^cil^ c^ ^ 3fk P|cll'^ ^ fcRPTPT sft I 


7. ^ 'd^tllRct? f^rfcT ^ £2IPf ^ % pjqlxin—^ ^ 

103(l) ^ 3T#T ^ Vidlill ^ '«<Pd! t, TIRT^ft ^ sri^Tjfef f^R^ ^ 
i> 102(1)(^) ^ 3?^ ^ ^33Rn w w?tt t I 3TRit^ ^ w 

3Tto7Tl^ ^ ^ t I ^ f%^. 31^^ ^ cTTto ^ ^ 

ferm PR^ ^ '^Tftgpr ^ 329(^) sfR 5ifcf1^rf&^ srflrPm^. 

1951 ^ ^-6 ^ 3r#T ■'3^ ^ ^ '3dn? ^ f ^ 

' 103(1) ^ ^ I ^'Wfcl.^ ^ ^ ^ 3rPl^>^ U<h\ ^ 

^ cj^HM illFq<^>l tif^fclM ^ 103(l) ^ ^ 

^ ^ ^ % .\W^ tm # f^rak^ srrzfm iRTH w 
1953 XRR^t 20l)j ^^1^R RTZR7 ^RPT Pic(l'c|'1 STRlk (X|3JT^3rR 1965 1892), 

p i dt xR wRTff "kr (^sni^fR-1978 ^RRft I609); 3 nk ^ ^ 

3RZTf^^R?R 

C^ ^rk? HIHeft STRTRT ^ y|t<MRi 3fR ^RjZTt ^ ^ STpjk ^ 1%^ 

ii ^ m>R ^ ^ ^ \ ^ ^ ^ W^ an^ ^ srk ^ 

^ ^ 3(^an ^ ^ ^ t ^ ^3f^r%^ «nw 3^=^ 

102{1)(^) ^ ^ ^ 4 ^ skH ^ ^ evR^ ^rrt im ^ 

^ I 


8. ^ ^ Hprfk ^ 3?M ^ ^ 

3LSn Gllo-I-X 
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103(2) ^ 'HKcT ^ 3TT?RI ^ ^ ^9T cmm 

iRT ^^rmr ^ 102(1)(^) ^ 3 t#t ^ t i 


?. F. F. 

(Z^.mt.fM) (ipT. TitmcR^) ^rmcn) 

l^cjirlH STT^cRT {^ciU^ Sn^cRT SR^cRT 
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MINISTRY OF LAW AN I) .ILSTICE 
(Legislative Department) 


NOTIFICATION 

New i)elhi, the 23rd January, 2007 


S,0. 69(E). —The following Order made by the President is published for general 
information:— 


ORDER 


Whereas a petition dated the 24^^’ March, 2006 raising the question of 
alleged disqualification of Shri Ganesh Singh, a Member of Parliament 
(Lok Sabha) under clause (1) of article 103 of the Constitution has been 
submitted to the President by Shri Gaindlal Bhai, Member, Zila Panchayat, 
Satna, Madhya Pradesh; 

And whereas the said petitioner has averred that Shri Ganesh Singh 
occupied the post of the President of Zila Panchayat, Satna, for 
approximately six or seven months during his tenure as a Member of Lok 

Sabha and during that period enjoyed all the facilities provided by the Zila 
Panchayat; 




I 
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Md . whereas the opinion of the Election Commission has been 
sought by the President under 3 reference dated the 31" March, 2006 under 
clause (2) of article 103 of the Constitution on the question as to whether 
Ganesh Singh has become subject to disqualification for being a 
Member of Parliament (Lok Sabha) under sub-clause (a) of clause (1) of 
article 102 of the Constitution; 


C- U Election Commission has noted that Shri Ganesh 

Smgh had held the post of the President of Zila Panchayat, Satna from l" 
March, 2000 to 10 September, 2004, and after he was elected as a Member 
of Parhament w.e.f. 13.05.2004, the post of President of District Panchayat, 
Satna, held by him, fell vacant as per the provisions of section 32 ( 5 ) of the 

Madhya Pradesh Panchayat Raj Adhiniyam, 1993; 


Md whereas the Election Commission has given its oninion 
raise?^ question of aUeged disqualification of Shri Ganesh Singh, 

all „ ® of pre-election disqualification if at 

, and, therefore, cannot be raised under clause (1) of article 103 of the 
Constitution and that the petition is, therefore, not maintainaie; 


Now, therefore, I, A.P.J. Abdul Kalam, President of India, do hereby 
hold that the present petition of Shri Gaindlal Bhai is not maintainable 
under clause (1) of article 103 of the Constitution. 


lOth January, 2007 President of India 


[F. No. H-11026(40)/2006-Leg. II] 
DR. BRAHM AVTAR AGRAWAL, Addl. Secy. 


\ 
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ELECTION COMMISSION OF INDIA 
Reference Case No. 34 ot 2006 

[Reference from the President under Article 103 (2) of the Constitution] 

In rei Alleged disqualification of Shri Ganesh Singh, Member of the Lok Sabha 

under Article 102 (1) (a) of the Constitution 

OPINION 

This is a reference dated 31st March, 2006, from the President of India, under 
Article 103(2) of the Constitution, seeking the opinion of the Election Commission 
on the question whether Shri Ganesh Singh (respondent) has become subject to 
disqualification for being Member of the Lok Sabha, under Article 102 (l)(a) of 

the Constitution. 


2. The above question arok on a petition dated 24'^- March, 2006 subi^itted 
by Shri Gaindlal Bhai, Member, Zila Panchayat, Satna, Madhya Pradesh to the 
President, under Article 103(1) of the Constitution, raising the question of alleged 
disqualification of Shri Ganesh Singh, Member of the Lok Sabha, under Article 
102(l)(a), on the ground that he is also the President of Zila Panchayat, Satna, 
As per the petitioner’s averment, the respondent occupied the post of President of 
Zila Panchayat, Satna, for approximately six or seven months during his tenure as a 
member of Lok Sabha and during that period enjoyed all the facilities provided by 
the Zila Panchayat. The petitioner has further stated that as per the records of the 
Zila Panchayat, Satna, the respondent, as President of the Zila Panchayat, 
convened a meeting of the General Administration on 10.07.2004 and General 
Conference of Zila Panchayat on 10.7.2004 and 10.9.2004. In those meetings, 
besides sanctioning various works, he also approved various proposals related to 
the work of the Zila Panchayat. However, in the petition, neither the date of 
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appointment of the respondent to the said office was mentioned nor was there any 
mention of details regarding any ‘profit’ accruing from the post to the respondent, 

3. The information relating to the date of appointment to the alleged office 
and whether the Government has any control over the alleged office are crucial in 
taking a decision on such petition under Article 103 (1), as it is only those cases 
where a sitting member of the House incurs disqualification after becoming a 
member of the House for holding an ‘office of profit’ under the Central or State 
Govt, that come within the jurisdiction of the President under the said Article, As 
the petition did not contain any statement with regard to the date of appointment of 
the respondent to the office of President, Zila Panchayat, Satna, the Commission, 
vide its notice dated 13.04.2006, asked the petitioner to furnish specific 
information about the date pf appointment of the respondent to the said office and 
also all relevant information/documents to substantiate the contention that 
-respondent was holding in office of profit under the Government within the 
meaning of Article 102 (1) (a). 

4. As the petitioner neither furnished the desired information, nor submitted 
any reply to the above-mentioned notice, the Commission decided to obtain the 
requisite information from the Govt, of Madhya Pradesh; Accordingly, the State 
Government of Madhya Pradesh, vide letters dated 2.8.2006 md 17.10.2006, was 
requested to furnish information with regard to the date and mode of appointment 
of the respondent to the said office along with copies of the relevant 
order/notification making the initial appointment, re-appointment, terms and 
conditions of appointment and subsequent modifications, if any. 

5. The State Govt, of Madhya Pradesh vide its letter dated 27.10.2006, has 

/ 

intimated that the respondent was elected to the office of President of District 
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Panchayat, Satna, on T' March, 2000 by Members of the District Panchayat, Satna. 
The Government has informed that it is an elective post as per the provisions of 
section 32(1) of the Madhya Pradesh Panchayat Raj and Gram Swaraj Adhiniyam 
1993. Members of the District Panchayat arc elected by the voters of the Gram 
Panchayats of their constituency, and accordingly, the respondent was elected to 
the office, and was not appointed to the office by the State Govt. The State Govt, 
further informed that the respondent was holding the post of President, Zila 
Panchayat, Satna from 01.03.2000 to 10.9.2004, and after he was elected as 
Member of Parliament w.e.l. 13.05.2004, the post of President of District 
Panchayat Satna, held by the respondent fell vacant as per the provisions of section 
32(5) of the Madhya Pradesh Panchayat Raj and Gram Swaraj Adhiniyam 1993, 

6, ft is thus apparent that the respondent was holding an office to which he was 
elected by the members of District Panchayat and not appointed by the Govt. The 
offic^ in question was held by the respondent even before his election as a Member 
of Lok Sabha and he contested the election to the Lok Sabha while holding the said 
office. Thus, the question raised by the petitioner is a question of pre-election 
disqualification, if at all, of the respondent. In other words, if at all there was any 
disqualification on account of holding the office of President of the District 
Panchayat as alleged in the petition, the same existed prior to and at the time of 
election of the respondent as member of the Lok Sabha in 2004. 


In view of the well-settled constitutional position that the question of pre¬ 


election disqualification cannot be raised under Art. I03((]), the question of 
alleged disqualification of the respondent cannot be raised under Article 102(l)(a) 


of the Constitution. The Election Commission also has no jurisdiction to express 
any opinion on The question of such alleged pre-election di.squalification, if any. 
Cases of pre-election disqualification, i.e. disqualification existing on the date of or 
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prior to the election can onl)' be raised before the High Court concerned, under 
Article 329(b) of the Constitution and Part VI of Representation of the People Act, 
1951, and not before the President under Article 103(1). The present petition 
relating to the question of alleged disqualification of Shri Ganesh Singh is, 
th6refore, not maintainable before the President in terms of Article 103 (1) of the 
Constitution. Reference is invited, in this connection, to the Supreme Court’s 
catena of decisions in Election Commission Vs. Saka Venkata Rao (AIR 1953 SC 
201); Brundaban Naik Vs. Election Commission (AIR 1965 SC 1892); Election 
Commission Vs.- N.G.Ranga (AIR 1978 SC 1609); etc. In a very large number of 
other similar cases in the past, the Commission has given similar opinion, on the 
references made to it by the President and Governors of States. In view of this, the 
Commission is not required to go into the question whether holding the office 
mentioned in the petition would at all be an office of profit under the Govt, within 
the meaning of Art. 102(1) (a). I 

-I 'I 

8. The reference received from the Hon’ble President of India, in the present 

case, is accordingly, returned with the opinion of the Election Commission of 
India, under Article 103(2) of the Constitution, to the above effect that it is not 
maintainable under Article 102( 1 )(a) of the Constitution. 

SU['^ 

(S.Y.Quraishi) (N.Oopalaswami) (Navin B.Chawla) 

Election Commissioner Chief Election Commissioner Election Commissioner 

Place: New Delhi 

Dated, 21^* November, 2006 
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